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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


JANUARY TERM, 1942. 


No. 8002. 


WALTER FLETCHER SMITH, APPELLANT, 

VS. 

FIDELITY STORAGE CORPORATION, APPELLEE. 


BRIEF AND APPENDIX FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from final order of District Court 
dismissing complaint filed by appellant for an injunc¬ 
tion, accounting and cancellation. 

This court has jurisdiction by virtue of Section 26, 
Title 18, of the District of Columbia Code. 

STATEMENT OF THE CASE 

There was filed in District Court in May, 1939, a 
complaint for injunction, accounting, discovery and can- 
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cellation. The complaint was filed by the Portland Hotel 
Corporation and appellant herein was president of that 
corporation. The defendant in the court below was the 
Fidelity Storage Corporation. 

In April, 1935, the plaintiff (appellant herein) en¬ 
tered into a lease with the defendant (Appellee herein) 
for the rental of premises at 1124 14th St. N. W. for a 
period of three years at a monthly rental of $1,500 per 
month. The lease—dated April 15, 1933—is set forth in 
the appendix, page 9. 

By the terms of this lease it was provided: 

“And it is further agreed that the lessee shall 
spend in additions and improvements to the prem¬ 
ises hereby leased the sum of $2000 annually as said 
sum is received by it as profit in its operation herein 
provided for, and that the lessor or its authorized 
representative shall have the right to inspect the 
premises hereby leased to ascertain the condition of 
the furniture, furnishings and equipment, and to fur¬ 
ther ascertain the manner and method in which the 
said sum of $2000 hereinbefore provided for is being 
spent, and to inspect the books and accounts of the 
lessee.” 

There was an agreement entered into between the 
parties on April 2, 1934 (see page 14 of appendix), and 
by the terms of this agreement it was provided: 

“Whereas the improvements and additions re¬ 
quired to be made under the terms of the above pro¬ 
visions of said lease involve an expense in time, 
money and inconvenience in auditing and checking 
accounts of the lessee and in the examination of the 
leased premises and whereas the lessee thereof de¬ 
sires to be relieved of its obligation under said pro¬ 
vision in said lease, Now, Therefore, it is agreed by 
the lessor that upon consideration of payment to it 
by the lessee of the sum of $250.00 the receipt of 
which is hereby acknowledged by the lessor, and up- 
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on the further consideration of the agreement of the 
lessee to pay as rental for the leased premises the 
sum of $1625.00 per month from April 1, 1934 to 
March 31, 1936 that the lessee corporation will re¬ 
lease and hereby does release the lessee from the ob¬ 
ligation relative to improvements and betterments 
set forth in the paragraph of said lease hereinbefore 
referred to. 

And the lessee in consideration of said release 
by the lessor hereby agrees to pay as rent for the 
said Portland Hotel the sum of $1625.00 per month 
from April 1, 1934 to March 31, 1936 in lieu of rental 
provided for in the lease between the parties hereto 
said lease to remain otherwise in full force and ef¬ 
fect between the parties hereto.” 

It will be seen therefore that the object of the addi¬ 
tional payment of $125 per month was for the purpose of 
making additions and improvements at the expense of de¬ 
fendant for the benefit of plaintiff. The payments were 
made from month to month but the additional sum col¬ 
lected was never expended for the benefit of plaintiff. 

There was another agreement entered into on July 
27, 1938 (See page 16 of appendix), and still another 
agreement entered into on August 10, 1938 (see page 18 
of Appendix). 

Although the plaintiff had paid to the defendant a 
large sum of money—in excess of $7,500—that was to be 
expended for the benefit of plaintiff but the defendant 
refused to do so but appropriated it to its own use and 
on this account plaintiff found it difficult to obtain ten¬ 
ants for the stores on the ground floor of the building 
and to rent rooms in the hotel. On this account the earn¬ 
ings were lowered and he had difficulty in making 
monthly payments and defendant filed suit for possession 
and obtained an attachment before judgment and obtained 
virtual possession of the premises. In order to regain 
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possession of the premises plaintiff was required to sign 
his name to an unconscionable agreement and release. 
This agreement and release was signed on February 1, 
1939. See page 20 of appendix. However the agreement 
was immediately violated by the defendant. And due to 
the failure of defendant to carry out the agreement plain¬ 
tiff was unable to make the monthly payments and de¬ 
fendant again obtained an attachment before judgment 
and with defendant being in virtual possession of the 
premises and with plaintiff lacking the funds to obtain 
an injunction bond was forced to dispose of his property. 

The case was heard before Justice Bailey who re¬ 
stricted defendant in his offer of proof. Plaintiff was 
striving to show that the various agreements was de¬ 
signed and devised by the defendant to defraud the plain¬ 
tiff but the trial judge ruled out such testimony. In ad¬ 
dition the trial judge signed findings of fact and conclu¬ 
sions of law that were at variance with the testimony. 

A further point stressed in the case is the point as 
to whether, due to the peculiar circumstances of the case, 
the trial judge could give appellant a fair and impartial 
hearing. 


STATEMENT OF POINTS. 

1— The judgment of the court was contrary to the 
evidence. 

2— The court erred in restricting appellant in his of¬ 
fer of proof. 

3— The conclusions of law and findings of fact were 
contrary to the evidence. 

4— It was impossible for the trial judge to deal fairly 
with appellant. 





SUMMARY OF ARGUMENT. 

It is submitted that in a case of this kind that where j 
fraud is alleged much latitude should be allowed plaintiff 
in proving his case. In a case of this kind plaintiff should 
be permitted to establish fraud by a chain of circum- | 
stances. This the court refused. | 

It is also contended that the court was guilty of 
grievous error in signing findings of fact and conclusions 
of law that were contrary to the evidence. 

It is also contended that due to the peculiar circum¬ 
stances of the case it was impossible for the trial judge 
to deal fairly with appellant. 
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ARGUMENT. 

Since the court had before it all the leases and agree¬ 
ments appellant should have been permitted to establish 
fraud by all circumstances of the transactions. 

In Copper Process Co. v. Chicago Bonding and Insur¬ 
ance Co., 262 Fed. 66, we find: 

“When fraud is alleged great latitude of proof 
is allowed and accordingly it is proper to show party’s 
participation in fraud by showing what was said and 
done, leading up to the transaction.” 

In Carr v. Gale, Federal Case 2434, we find: 

“In a case where fraud is attempted to be proved 
by circumstantial evidence, evidence which has a ten¬ 
dency to prove the fraud though it be but slight is 
admissible.” 

In Hyland v. Millers National Insurance Co., 58 F. 
2d 1003, the court said: 

“In case involving fraud court has wide latitude 
in admitting evidence of circumstances regarding con¬ 
dition and relation of parties and subject matter.” 

In this case the court’s findings of fact and conclu¬ 
sion of law included this: 

“that defendant fully performed the terms of said 
contract.” 

This is wholly contrary to the evidence. Appellant 
had testified that contract had not been performed and 
another witness—James C. Gray, who succeeded appel- 







lant in the management of the hotel—testified that the j 
contract was not performed until after he had taken over 
the hotel. 

In this case it is believed that the rule laid down by 
this Court in Whitaker v. McLean, 73 App. D. C. 259, 
118 F. 2d 596, has application here inasmuch as the ap- ! 
pellant had been severely reprimanded by the trial judge. 

It is conceded in this case that the trial judge was en- j 
tirely justified in his rebuke of the appellant but in view 
of the circumstances it is felt that the trial judge should 
have refused to try the case. j 

Conclusion. 

It is submitted that the judgment of the District 
Court should be reversed and the cause remanded for 
new trial. 

James J. Laughlin, 

National Press Building, 
Washington, D. C., 

Counsel for Appellant. 






APPENDIX. 


This Lease 

Made This 15th day of April, 1933, by and between 
Fidelity Storage Corporation of Washington, D. C., a Vir¬ 
ginia Corporation, party of the First Part, hereinafter 
called the Lessor, and Portland Hotel Corporation, a Mary¬ 
land corporation, party of the second part, hereinafter 
called the Lessee. 

Witnesseth, That the Lessor leases to the Lessee the 
Portland Hotel at Thomas Circle, Washington, D. C. and 
all furniture therein contained belonging to the Lessor 
listed on inventory attached hereto and made a part here¬ 
of, for the purpose of maintaining and operating an Hotel 
and Restaurant, and renting space to Merchants and 
Agents for commercial purposes, for a term of three (3) 
years, commencing on the 1st day of April, 1933, and end¬ 
ing on the 31st day of March, 1936, for the full sum of 
Fifty-four Thousand Dollars ($54,000.00) payable in ad¬ 
vance in monthly installments of Fifteen Hundred Dol- ! 
lars ($1,500.00) at the office of the Lessor at 1420 
U Street, N. W., Washington, D. C., the first payment to 
be made on the 1st day of April, 1933, and like payments 
to continue thereafter on the first day of each and 
every month until the full sum of Fifty-four Thousand 
Dollars ($54,000.00) shall have been paid. 

It Is Understood And Agreed that the Lessee will, 
without demand, pay the rent specified at the time, place 
and manner herein provided; that the Lessee will not 
assign this lease or any part of the term thereof, with-j 
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out written consent of the Lessor, but the Lessor will 
not interpose any unreasonble objection to the assig- 
ment of the lease to a responsible tenant; that the lessee 
will make all repairs, including all window glass; that 
the Lessee will surrender said premises together with all 
of the furniture, fixtures and equipment, at the expira¬ 
tion of the term of this lease, in good repair, clean and san¬ 
itary condition, ordinary wear and tear excepted; that the 
Lessee shall pay all bills for gas, electricity, telephone 
and water used in the leased premises during the term 
of the lease; that the Lessor or owner of the premises 
shall not be responsible for personal injuries to the Les¬ 
see, his successors, assigns, employees or guests, no mat¬ 
ter how occurring, that if the Lessee should be adjudged 
bankrupt, make an assignment for the benefit of credi¬ 
tors, vacate the premises before the expiration of the lease, 
or violate any of the agreements herein set forth, then the 
balance of the full amount of rent reserved hereunder for 
the remainder of the term hereof shall become im¬ 
mediately payable to the Lessor as liquidated damages for 
redecorating and/or re-leasing the premises. 

It Is Further Understood And Agreed That no waiver 
or one breach of any agreement herein shall constitute a 
waiver of the agreement itself, or of subsequent breach 
thereof, that no oral agreement between the parties here¬ 
to is binding on either party, and that if the Lessee keeps 
any article or commodity in or about the leased premises or 
does any act or thing or fails to do any act or thing, or fails 
to provide any article upon the premises or in or about the 
building so as to void the insurance on the premises, or 
increase the cost thereof, then the Lessor may at its option 
cancel this lease or correct the acts, conditions or omis- 
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sions voiding, or increasing, the cost of the insurance, 
charging the same to the Lessee. 

And It Is Further Agreed That the Lessor shall pay- 
all premiums on such fire insurance on the real estate 
and personal property hereby leased as it shall deem 
proper, and the Lessee shall pay all premiums on and carry 
liability, leevator, and boiler insurance in such companies 
and in such amounts as the Lessor shall deem proper. 

Provided, That if the Lessee shall fail to pay the said 
rent in advance as aforesaid, although there should have 
been no legal or formal demand for the same, or shall 
neglect to pay the electric, gas telephone or water bills at 
the time and on the day when the same shall fall due and 
be payable as hereinbefore mentioned, or shall assign the 
said lease except as aforesaid, or shall use the same for 
disorderly or unlawful purposes, or break any or either of 
the aforesaid agreements then and in either of said events, 
this lease, and all things herein contained, shall at the 
option of the Lessor Lease and determine and shall oper¬ 
ate as a Notice To Quit, the thirty days’ notice to quit 
being hereby expressly waived, and the said Lessor, its 
successors and assigns, shall and may proceed to recover 
possession of said premises under and by virtue of the pro¬ 
visions of the Code of Law for the District of Columbia, 
to regulate proceedings in cases between Landlord and 
tenant, or at its election may without legal proceedings 
enter the premises hereby leased without notice and take 
possession thereof and of all the goods and chattels of 
the Lessee, therein, whether affixed or not. 

And It Is Further Agreed That in the event of de¬ 
fault in the payment of rent as herein provided, or the 
breach of any or either of the covenants and agreements 
herein contained, the said Lessee hereby assigns unto 
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the said Lessor, any and all rents, accounts payable and 
income from the operation of said note, due and un¬ 
paid, and to become due, and authorizes the said Lessor 
to immediately take any and all necessary steps to collect 
the same. 

And It Is Further Provided, That if, under the pro¬ 
visions of this lease, a seven days’ summons shall be 
served, and a compromise or settlement, shall be made 
thereupon, it shall not constitute a waiver of any agree¬ 
ments herein contained. 

And It Is Further Agreed, That the Lessee shall have 
the privilege of extending this lease for a period of seven 
(7) additional years beginning April 1, 1936, at a rental 
of One Hundred Forty-seven Thousand Dollars ($147,- 
000.00) payable in equal monthly installments of One 
Thousand Seven Hundred Fifty Dollars ($1750.00) as 
aforesaid provided, however, that written notice of in¬ 
tention to exercise such privilege shall be given Lessor not 
later than February 1st, 1936. 

It Is Further Understood And Agreed That should the 
Lessor fail to pay the taxes on real estate or fail to meet 
any payments or obligations of interest or amortization 
within thirty days of same becoming due and payable, 
that Lessee shall have the right and privilege to make 
such payments and deduct same on the amount so paid 
from the rental to be paid as herein provided, but the 
Lessee shall not have the right to pay the same when 
the payments referred to are contested by the Lessor who 
agrees to promptly proceed to contest the same by ap¬ 
propriate legal proceedings. 

And It Is Further Agreed That this lease shall at all 
times be a junior lien to any and all loans and/or deeds 
of trust which the Lessor of said property may desire 
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to place upon said demised premises during the term 
hereby provided for or any renewal or extensions of the 
same, and the Lessee does hereby further agree to execute 
promptly any and all deeds, agreements under seal, or 
other assurances in law which the said Lessor may re¬ 
quire, to carry out the full intent hereof. 

And It Is Further Agreed That in the event of fire, 
cyclone, earthquake or any other unavoidable casualty 
making the premises untenantable, the rent shall be ad- 1 
justed in proportion to the space so damaged until said 
damaged portion of the premises shall have been repairs, 
when the rent shall be restored to the rate herein set 
forth. 

And It Is Further Agreed That all Accounts payable 
and Bills Receivable shall be adjusted between the par- ' 
ties hereto as of April 1, 1933. 

And It is Further Agreed That the Lessee shall spend 
in additions and improvements to the premises hereby 
leased, the sum of Two Thousand Dollars ($2,000.00) 
annually, as said sum is received by it as profit in its op- j 
erations herein provided for, and that the Lessor or its 
authorized representatives, shall have the right to inspect I 
the premises hereby leased to ascertain the condition of 
the furniture, furnishings and equipment and to fur-1 
ther ascertain the manner and method in which the said 
sum of Two Thousand Dollars ($2,000.00) hereinbefore; 
provided for, is being spent, and to inspect the books and 
accounts of the Lessee. 
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Exhibit B. 

This Agreement 

Made this 2nd day of April, 1934, by and between 
the Fidelity Storage Corporation of Washington, D. C., a 
Virginia corporation, party of the first part, hereinafter 
referred to as the Lessor, and Portland Hotel Corporation, 
a Maryland corporation, party of the second part, herein¬ 
after called the Lessee. 

Witnesseth, That Whereas the Lessor leased to the 
Lessee by instrument dated April 15, 1933, the Portland 
Hotel at Thomas Circle, Washington, D. C., and all furni¬ 
ture belonging to the Lessor, therein, for a term of years, 
said lease being hereto attached, and made a part hereof, 
and, 

Whereas it was provided in said lease that the Lessee 
should spend in additions and improvements to the Port¬ 
land Hotel the sum of Two Thousand Dollars ($2,000.00) 
annually for three years as said sum should be received 
by the Lessee as profit in its operations therein provided 
for as is more particularly set forth in said attached lease, 
and, 

Whereas the improvements and additions required to 
be made under the terms of the above provision of said 
lease involve an expense in time, money and inconven¬ 
ience in auditing and checking accounts of the Lessee, 
and in examination of the leased premises, and, 

Whereas the Lessee thereof desires to be relieved of 
the obligation under said provision in said lease, 

Now Therefore, it is agreed by the Lessor that upon 
consideration of payment to it by the Lessee of the sum 
cf Two Hundred and Fifty Dollars ($250.00), receipt of 
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which is hereby acknowledged by the Lessor, and upon 
the further consideration of the agreement of the Lessee to 
pay as rental for the leased premises the sum of One 
Thousand Six Hundred and Twenty-five Dollars ($1,- 
625.00) per month from April 1, 1934, to March 31, 1936, 
that the Lessor corporation will release and hereby does 
release the Lessee from the obligation relative to improve¬ 
ments and betterments set forth in the paragraph of said 
lease hereinbefore referred to. 

And the Lessee, in consideration of said release by 
the Lessor, hereby agrees to pay as rent for the said 
Portland Hotel the sum of One Thousand Six Hundred 
and Twenty-five Dollars ($1,625.00) per month from 
April, 1934, to March 31, 1936, in lieu of rental provided 
for in the lease between the parties hereto hereinbefore 
referred to, said lease to remain otherwise in full force 
and effect between the parties hereto. 

I 

In Witness Whereof, The Fidelity Storage Corpora¬ 
tion has caused these presents to be witnessed by David 
B. Karrick, its President, attested by C. J. Lipp, its Secre¬ 
tary, and its corporate seal to be hereunto affixed, and 
the Portland Hotel Corporation has caused these presents 
to be signed by Walter Fletcher Smith, its President, at- I 
tested by Thomas L. Lloyd, its Secretary, and its corpor -1 
ate seal to be hereunto affixed on the day and year first 
hereinbefore written. 

Fidelity Storage Corporation 
David B. Karrick, 

President. 

Portland Hotel Corporation 
Walter Fletcher Smith, 
President. 

Attest: 

C. J. Lipp, I 

Secretary. 

Attest: 

Thos. L. Lloyd, 

Secretary. 
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Agreement made this 27th day of July, 1938, by and 
between Fidelity Storage Corporation of Washington, D. 
C. a corporation herein called the lessor and the Portland 
Hotel Corporation, a corporation herein called the lessee, 
wherein the parties hereto agree as follows: 

1. This Agreement shall supplement and become a 
part of that certain agreement of lease between the par¬ 
ties hereto dated April 1, 1933, covering the premises 
located at the junction of Vermont Avenue and 14th 
Street south of Thomas Circle in the District of Columbia 
wherein the lessor granted to the lessee a term of three 
(3) years beginning April 1, 1933, with an option to the 
lessee to renew for a term of seven (7) years, the terms 
and conditions of the said lease and renewal thereof in¬ 
cluding all supplements and additions thereto to remain 
in full force and effect except as herein modified. 

2. The lessor agrees to replace the present roof of 
the Portland Hotel Building at its own cost, the said roof 
to be warranted for a period of ten (10) years. 

3. The lessor further agrees to install at its own 
cost ninety-three (93) wash basins in separate rooms of 
the said building and to replace the present boilers by 
the installation of two (2) Hart and Crounse boilers, all 
in accordance with that certain agreement of even date be¬ 
tween the lessor and the National Heating Company, but 
the lessor does not agree to assume or pay the balance 
of the purchase price due on the stokers to be used with 
the said boilers. 

4. The lessee acknowledges that it is required by 
virtue cf the repair clause in the original lease to paint 
outside trim and to do such other necessary work on the 
windows of the said premises as are required for the pur- 
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poses of preservation and to prevent deterioration, and 
this agreement shall not be effective until the repairs set 
forth in this paragraph are completed. 

5. It is agreed that beginning with the month ending 
September 30, 1938, provided the work called for in para- 1 
graphs two and three hereof has been completed the lessee 
shall pay a rental of Two Thousand Dollars ($2,000.00) 
per month, payable in advance, as follows. Twelve hun¬ 
dred and fifty ($1250.00) Dollars on or before the 5th 
day of the month, balance on or before the 20th day of the 
month. 

6. It is further agreed that if and when the present 
subtenant of the lessee shall quit and vacate that portion 
of the leased premises operated by them as a hotel and 
the lessee shall thereupon re-enter onto possession of 1 
said premises and having operated said hotel for a period I 
of three (3) month and having otherwise complied with 
the terms and conditions of the original lease and all 1 
supplements thereto, the rent of Two Thousand ($2,000.00) I 
Dollars provided for in this agreement shall thereupon 
be reduced to Eighteen Hundred and seventy-five 
($1875.00) Dollars to begin with the taking over of pos¬ 
session of the hotel by the lessee, upon the certification | 
by a Certified Public Accountant of the District of Colum¬ 
bia who shall be named by the lessor, after an examina¬ 
tion and inspection of the books of the lessee, that the 
net operating income of the premises embraced in the 
original lease, has been, during said three months, less 
than Two Hundred Fifty ($250.00) Dollars per month. 
The expense of the audit shall be assumes by the lessor. 
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Agreement made this 10th day of August, 1938 by and 
between Fidelity Storage Corporation of Washington, D. 
C. a corporation herein called the lessor and the Portland 
Hotel Corporation, a corporation herein called the lessee, 
wherein the parties hereto agree as follows: 

1. This agreement shall supplement and become a 
part of that certain agreement cf lease between the parties 
hereto dated April 1, 1933 covering the premises, Portland 
Hotel, located at the junction of Vermont Avenue and 14th 
Street south of Thomas Circle in the District of Columbia 
wherein the lessor granted to the lessee a term of Three 
(3) years beginning April 1, 1933 with an option to the 
lessee to renew for a term of seven (7) years, the terms 
and conditions of the said lease and renewal thereof in¬ 
cluding all supplements and additions thereto to remain 
in full force and effect except as herein modified. 

2. The lessor agrees to replace the present roof of 
the Portland Hotel building at its own cost, the said roof 
to be warranted for a period of ten years. 

3. The lessor further agrees to install at its own 
cost seventy-eight (78) wash basins in separate rooms of 
the said building and to replace the present boilers by the 
installation of two (2) Hart and Crouse boilers, all in 
accordance with that certain agreement of even date be¬ 
tween the lessor and the National Heating Company, but 
the lessor does not agree to assume or pay the balance of 
the purchase price due on the stokers to be used with the 
said boilers. 

4. The lessor agrees to assume the obligation of the 
lessee set forth in the repair clause in the principal lease 
of April 1, 1933 in reference only to the outside trim and 
to paint the outside trim and to do such other work on 


the windows of the said premises as is required for the 
purpose of preservation and to prevent deterioration. 

5. The lessor agree to sign contracts for the work 
specified in the three preceding paragraphs immediately 
upon the execution of this agreement by the lessee, the 
work on the new rocf and the outside trim to proceed 
without delay as the weather permits, the work set forth 
in paragraph three (3) hereof to commence in accordance I 
with contract therein mentioned. 

i 

6. It is agreed in consideration of the foregoing that 
beginning with the month ending October 31, 1938 the 
lessee shall pay a rental of Two Thousand Seventy-five 
Dollars ($2075.00) per month, payable in advance as fol¬ 
lows, One Thousand Two Hundred Fifty Dollars ($1250.00) 
on or before the 5th of each month and the balance of 
Eight Hundred and Twenty-five ($825.00) on or before 
the 20th of each month, any default in either of these * 
payments to constitute a default in the rent and a breach 
of the original lease, of which this agreement is hereby 
made a part. 

7. The lessor hereby authorizes the lessee and/or its 
sub-tenant, one Thompson, to rent the sixth floor of the 
said premises to the Railway Retirement Board, or other 
United States Government Agencies, but this authority is j 
confined to the sixth floor, and such sub-renting of any 
additional space in said premises, without written consent 
of the lessor, shall constitute a breach of the lease of 
April, 1933. 
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This Agreement 

Made this 1st day of February, 1939, by and between the 
Fidelity Storage Corporation, of Washington, District of 
Columbia, a Virginia corporation, hereinafter called the 
Lessor, and the Portland Hotel Corporation, a Maryland 
corporation, hereinafter called the Lessee. 

Witnessth 

That Whereas The Lessee has paid to the Lessor the 
sum of Two Thousand Dollars ($2,000.00) receipt whereof 
is hereby acknowledged, in full settlement of the case of 
Fidelity Storage Corporation v. Portland Hotel Corpora¬ 
tion No. 1471 in the District Court of the United States 
for the District of Columbia and has assigned rentals due 
and to be due from the United States Government to the 
Lessee for the rental of the sixth floor of the Portland 
Hotel, Washington, D. C. said rental being at the rate of 
Seven Hundred and Eight Dollars and Eleven cents 
($708.11) per month, and for the months of January and 
February, 1939 a total of One Thousand Four Hundred 
and Sixteen Dollars and Twenty-two cents ($1416.22) and 

Whereas the Lessee has paid to the Lessor the sum 
of Six Hundred and Fifty eight Dollars and Seventy- 
eight cents ($658.78) receipt of which is hereby acknowl¬ 
edged, as balance due on the monthly rental for the month 
of February 1939 to be paid by the Lessee to the Lessor 
under the agreement executed by the parties hereto on 
August 10, 1938 said last balance, together with the afore¬ 
said assignments of rental, making a total of Two Thousand 
and Seventy-five Dollars($2075.00). 

Now Therefore it is agreed by the Lessor that in con¬ 
sideration of the above payments and the Stipulation of 
Dismissal of the above-entitled cause, this date executed 
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and filed herein, that the Lessor agrees to sign a contract 
for the painting, in bronze, of all pipes installed in said 
hotel, which were placed therein under the terms of the 
agreement of August 10, 1938, by and between the Lessor | 
and E. D. Gothwaite, trading as National Heating Com¬ 
pany, and/or to re-cap the same; said last contract to be 
executed immediately upon the execution of this agree- 

i 

ment, the work thereon to proceed without delay, as ac¬ 
cess to the various rooms in said hotel will permit; said 
work to be performed in a good and workmanlike manner, 
and 

Lessee agrees that it will not set-off any claim for 
failure of said work to be in a good and workmanlike i 
manner against any claim whatsoever by the Lessor, but | 
the Lessor hereby subrogates itself to the Lessee under 
the terms of said contract to be made in order that the 
Lessee may take such steps as it may deem necessary 
against said contractor for any failure to have the work 
in a good and workmanlike manner, and 

Lessee agrees that the terms of the agreement made 1 
between the Lessor and the Lessee on August 10, 1938, 1 
are hereby expressly ratified and made a part of this | 
agreement, and 

Lessor and Lessee hereby agree that the accounts of 

said hotel, from any after January 26, 1939 to the date 

hereof, be adjusted according to the receipts and books of 

account kept by the lessor since January 26, 1939 in said 

hotel. I 

Fidelity Storage Corporation 

by 

| 

Portland Hotel Corporation j 
by 
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Release. 

Know All Men By These Presents That the Portland Hotel 
Corporation, a Maryland Corporation, doing business in 
the District of Columbia, and Walter Fletcher Smith, in¬ 
dividually, for and in consideration of the sum of Ten 
Dollars ($10.00), to them paid by the Fidelity Storage 
Corporation, a Maryland Corporation, and David B. Kar- 
rick, individually and as Trustee of the Estate of James 
L. Karrick, deceased, James L. Karrick, Jr., Henrietta V. 
Karrick, Trustees of the Estate of James L. Karrick de¬ 
ceased, John S. Colpoys and Glenn Falls Indemnity Com¬ 
pany, a corporation, the receipt of which is hereby ac¬ 
knowledged have remised, released and forever discharged, 
and do hereby, for their successors and assigns, remise, 
release and forever discharge the said Fidelity Storage 
Corporation, a corporation, David B. Karrick, individually 
and as Trustee of the Estate of James L. Karrick, deceased, 
James L. Karrick, Jr., Henrietta V. Karrick, Trustees of 
the Estate of James L. Karrick, deceased, John S. Colpoys 
and Glenn Falls Indemnity Company, a corporation, their 
heirs, executors, administrators, successors and assigns, 
of and from all claims and demands, actions and causes 
of action, damages and costs on account of (1) or in 
any way growing out of, resulting or to result from any 
agreements, contracts or leases of the Portland Hotel, 
located at Thomas Circle, Washington, D. C., leased by the 
Portland Hotel Corporation, from the Fidelity Storage Cor¬ 
poration, and on account of (2) or in any way growing 
out of an Attachment before Judgment and a Complaint 
filed therein in the cause numbered 1471 in the District 
Court of the United States for the District of Columbia, 
the caption thereof being Fidelity Storage Corporation , 
c body corporate v. Portland Hotel Corporation , a body 






23 


corporate, and on account of (3) the occupation by the 
Fidelity Storage Corporation, its officers, servants, agents 
and employees, of the said Portland Hotel on and after 
January 26, 1939 to the date of the signing of these pres¬ 
ents. 

The mutual claims of all parties herein named, one 
against the other, are hereby settled, satisfied and re¬ 
leased. 


Portland Hotel Corporation 
By 




